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Introduction
The arrival of the electronic media age along with the increase in

global broadcast communications have created significant problems of
interpretation in applying the traditional notions of copyright and in
applying the major international treaties to these new technologies.'
* B.A. University of Virginia, 1991; J.D. Duke University School of Law, 1994.
Member, Virginia State Bar, 1994; member, Federal Communications Bar Association,
1992. Currently a law clerk for the D.C. Court of Appeals.
I would like to thank Duke Law Professor David Lang and Duke Business Professor
Michael Newcity for their invaluable research guidance. I would also like to extend a special thank you to my friend and mentor, FCC attorney Brian Carter for his invaluable
conceptual guidance and editing assistance.
1. James 0. Moermond, III, The New Frontiersof Copyright: Enforceable Rights in
the Space Age, 7 DICK. J. INT'L L. 175, 175 (1989):
The traditional concepts of copyright in particular, and intellectual property in
general, are becoming inadequate to protect the interests of creators in today's
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International treaties form the foundation for international copyright
protection. Therefore, a country's understanding of international
copyright norms greatly influences how each country structures its
own domestic copyright protection. However, the main international
copyright treaty-the Berne Convention for the Protection of Literary
and Artistic Works2 (Berne Convention)-has not been revised since
1971, when traditional domestic broadcast television was the primary
means of transmitting video signals. Thus, key issues concerning
transnational satellite transmissions-such as what transmissions are
protected as broadcasting-remain a very murky area of international
copyright law.3
The Berne Convention provides the most comprehensive protection of all of the international copyright treaties. To obtain membership, countries must amend their domestic copyright laws to be in
compliance with the standards established by the Berne Convention.4
global society. This inadequacy results from a lack of consensus as to what the
owners of the quasi-property copyright are actually entitled to as compensation
and from new technologies which strain old definitions.
Id.
2. Sept. 9, 1886, revised July 24, 1971, 25 U.S.T. 1341, 828 U.N.T.S. 221 [hereinafter
Berne Convention].
3. Under a narrow view, "broadcasting" only refers to signals that are received directly by the public; thus broadcasting does not begin until signals are sent from the direct
broadcast satellite (DBS) to individual television sets or from the receiving earth station to
individual television sets (in the case of fixed service satellite (FSS) transmissions). The
phases prior to broadcasting are only acts of telecommunication and, therefore, do not
merit copyright protection. Joy Butler, International Copyright Protection for United
States Broadcasts 22 (June 1992) (unpublished manuscript, on file with author). The biggest flaw in this view is that the major copyright treaties do not require direct reception by
the public. Id. This concept was borrowed from the International Telecommunications
Convention which had the primary purpose to coordinate and regulate the international
use of telecommunications networks, not international copyright law. Id. at 22-24 (citing
International Telecommunication Union Radio Regulations, Dec. 21, 1959, 12 U.S.T. 2377,
T.I.A.S. No. 4,893, latest revision July 17, 1971, 23 U.S.T. 1527, T.I.A.S. No. 7,435). A
broader view of broadcasting focuses on the purpose of the transmission-to communicate
a work to the public-and less on the number of stages the transmission goes through
before being received by the public. Id. at 25-26. However, the broader definition creates
problems; for example, when it is applied to cable television distribution of FSS signals,
"[fi]f the transmission of an FSS signal from the originating station to the cable distributor
is considered broadcasting, then what is the communication from the cable distributor to
the public?" Id. at 26. Whether the cable distribution to the public is treated as the completion of the initial broadcast, as a secondary use of the original broadcast, or as a communication completely independent from the original broadcast is very important in
determining whether the copyright holder is entitled to compensation from both the cable
distributor and the original broadcaster and whether the communication is subject to a
compulsory license. Id. at 26-27.
4. For example, the term of protection offered by each member country must be the
life of the author plus 50 years after his death. Berne Convention, supra note 2, art. 7(1).
However, countries are allowed to limit the protection of cinematographic works to 50
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Most importantly, copyright protection under the Berne Convention
is automatic-it exists upon the creation of a work entitled to protection. Countries are not allowed to impose any formal requirements
for protection.5 However, "the extent of protection, as well as the
means of redress afforded to the author ... shall be governed exclusively by the laws of the country where protection is claimed." 6 In its
protection of copyrighted works, the Berne Convention relies upon
the principles of national treatment and reciprocity.7 By contrast, the
other main international copyright treaty, the Universal Copyright
Convention (UCC), guarantees foreign authors a much lower level of
copyright protection and allows its members to impose formal requirements for protection.8
The future of international copyright protection will most likely
be guided more by the General Agreement on Trade and Tariffs
(GATT) than the Berne Convention.9 The policy decisions made during the most recent GATT negotiations (the Uruguay Round which
concluded in December 1993) indicate that treating information-based
products or services like any other commodity by subjecting them to
trade sanctions is a potentially effective means of reducing international intellectual property infringement. However, it is too early to
years from when the work is first made publicly available or, if this fails to occur, then 50
years from when the work is created. Id. art. 7(2).
5. "The enjoyment and the exercise of these rights shall not be subject to any formality . . . ." Id. art. 5(2). The original version of the Berne Convention allowed member
countries to impose certain formalities, such as notice, registration, and domestic manufacture, as conditions of copyright protection. PAUL GOLDSTEIN, COPYRIGHT, PATENT,
TRADEMARK AND RELATED STATE DOCTRINES 939 (3d ed. rev. 1993) (excerpting Barbara
A. Ringer, The Role of the United States in International Copyright-Past,Present, and
Future, 56 GEO. L.J. 1050, 1051-64 (1968)).
6. Id. As will be discussed infra parts III.A., IV.A., compliance with a registration
process is required in order to receive the maximum level of copyright protection and
infringement remedies in Taiwan and Japan.
7. "National treatment" means that foreign authors (or copyright owners) enjoy the
same level of protection as domestic authors. "Reciprocity" means that a country extends
the same level of protection to foreign authors (or copyright owners) that is extended to its
own authors by the foreign author's home country. See, e.g., Berne Convention, supra note
2, arts. 3, 5, 6.
8. Universal Copyright Convention, as revised at Paris, 1974, art. III, 25 U.S.T. 1341.
Although the UCC relies upon national treatment, it makes no attempt to adhere to the
principles of reciprocity.
9. Enforcement of the Berne Convention is controlled by the International Court of
Justice (ICJ). However, each member country has the right to exclude itself from the ICJ's
jurisdiction. In the more than 30 years that the ICJ has retained jurisdiction over international copyright disputes, no case has been referred to the ICJ even though several
breaches have occurred. STEPHEN M.
BORING RIGHTS 140 (2d ed. 1989).

STEWART, INTERNATIONAL COPYRIGHT AND NEIGH-
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ascertain the impact of the Uruguay Round on intellectual property
infringement.' °
This Article will focus on the regulation and protection of American programming being shown on Russian, Chinese, Taiwanese, and
Japanese television." The rights of the broadcasting entities as well as
the creators of the programming will be examined. The specific
method of distribution used by the broadcasting entities (i.e., videotape, cable, or satellite) will be mentioned only when such distinctions
are necessary. In addition, foreign investment laws and broadcast regulations will be briefly discussed.
I
Russia
While the current communications focus in Russia is on the upgrading of its telephone infrastructure, Russian companies (like their
American counterparts) are also preparing for the future convergence
of the various forms of communications. For example, two major
Russian military industrial companies have joined efforts to develop a
global satellite communications system, Globis, designed for telephone, radio, and television communications. 2 Furthermore, Russian
Communications Minister Vladimir Bulgak recently announced Russiya-a program designed to bring Russian satellite communications
up to world standards in order to provide domestic multi-channel television broadcast, radio broadcast, and telephone service to remote areas on the same satellite systems. 3
Largely due to the government's current financial crisis and to
the growing strength of the Russian capitalist class, the Russian television industry, like many formerly state-dominated industries, is going
through a significant privatization process. This emerging transformation of industry control presents American entrepreneurs with sub10. However, the potential advantages of using GATIT are clear. Its international enforcement mechanism-trade sanctions-is more effective than the ICJ's voluntary jurisdiction. GAT' has broader support-more members-than the copyright conventions
and also has a history of consensus building among its members. Perhaps most important
of all, GATT recognizes the different needs and abilities between its developed and less
developed members. See Moermond, supra note 1, at 191.
11. The issues discussed are relevant to long term investments (i.e., starting up a new
television station abroad) and to short-term, straight contract investments (i.e., providing
programming to an existing foreign television station).
12. Vympel and Energiya Will Manage Without State Subsidies, KOMMERSANT-DAILY,
Nov. 6, 1992, at 1.
13. Victo Petrenko, Russia to Carry Out Satellite Communication Program,Telegraph
Agency of the Soviet Union (TASS), Feb. 16, 1993, available in LEXIS, Nexis Library,
Curnws File.
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stantial business opportunities to be program suppliers and broadcast
station owners. 4 For example, Nezavisimoye Television (NTV), a
Russian-owned private television company created in 1993, recently
received the right to broadcast during prime time on Russia's Channel
4-a right previously held in a state-run television company, Ostankino. 15 NTV competes directly with Moscow TV6, a Russianowned private television network whose current fourteen hours per
day of broadcasting consists mainly of American programming. Not
surprisingly, the largest distributor of Western television programs is a
company headquartered in Santa Monica, California, known as Comspan, Inc., whose most successful program has been the American
soap opera, Santa Barbara.6
A. Copyright Protection in Russia

The rights of television broadcasters over their programming
(known as neighboring rights), as well as the rights of the creators or
authors of the programming (known as copyright), are controlled by
the Law on Copyright and Neighboring Rights (Russian Copyright

Law).' 7 Russian Copyright Law is in full compliance with the Berne
14. For an excellent analysis of the current status of the Russian television industry,
see Michael Bazyler, No Bonanzas: An Undeveloped Legal System Makes Investment
Risky in Russia's Newly Privatized Television Industry, L.A. LAW., Sept. 1994, at 22. Most,
if not all, of Bayzler's concerns about the shortcomings of Russia's legal system can be
compensated for through careful contract drafting. See infra note 34.
1 15. Bazyler, supra note 14, at 52-53. Because government officials previously had refused to lease air time to NTV, this significant transfer of peak broadcasting was made
possible by a decree issued by President Yeltsin in December 1993. Id. at 53. "Yeltsin's
intervention was controversial but most likely occurred because NTV has powerful financial backers .... NTV has the most popular news program on the air and is seen as a
symbol of a successful locally owned and operated private television company ...looking
to expand its presence." Id. See also Tom Birchenough, Russian TV Cuts Freefrom State,
VARIETY, Feb. 7, 1994, at 36. "Although news remains crucial in NTV's schedule [currently broadcasting from six in the evening to the 'wee hours,' for a total of 58 hours a
week] its focus has now broadened to include films, documentaries and sports, much of it
bought from western distributors." Id. (emphasis added).
16. Bazyler, supra note 14, at 49. Comspan, which has been doing business in the
former Soviet Union for more than five years, serves as a broker between a Western television program owner and an advertiser (foreign or domestic). Id. The payment made by
the advertiser to air the commercial is split among Comspan, the program owner, and the
Russian television company that broadcasts the program and the commercial. Id.
17. On Copyright and Neighboring Rights, art. 1, Vedomosti S"ezda Narodnykh
Deputatov Rossiyiskoy Federastii i Verkhovnogo Soveta Rossiyiskoy Federatsii, Issue No.
32, Item No. 1242 (1993) [hereinafter Russian Copyright Law]. The revised text's most
significant change was the deletion of Article 50(3), a controversial provision that would
have given the police very broad search and seizure authority. This amendment was later
adopted by the Supreme Soviet, signed by President Yeltsin, and took effect upon publication on.August 3, 1993. Michael Newcity, Russian Intellectual Property Reform: Towards a
Market Paradigm, 1993 GERMAN Y.B. Irr'LL. 328, 339-40.
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Convention, which Russia is expected to join in the near future.'8
Furthermore, Russia (as part of the former Soviet Union) has observer status in the GATT.19

No formalities are required for the existence of neighboring
rights.20 As defined under Article 4, broadcasting includes "the reception of the signals from a ground station by the satellite and the trans-

mission of such signals from such satellite."'" However, the
broadcaster's official address must be in Russian territory, and the
broadcasting transmitters must be located in Russia.22 Thus, in order
for American broadcasters to protect their satellite broadcasts
originating outside of Russia, they must ensure that the final phases of
the broadcast transmission emanate from transmitters located within
Russian territory.23
Except as provided by Article 42, broadcasters-broadcasting
and cable television organizations-have the exclusive right to use (in

any form) the programs they produce and to authorize the use of their
programs, including the right to receive royalties for such authorization.24 Broadcast programs can be used without obtaining permission
or the payment of royalties where: (1) brief excerpts are shown for
informational purposes; (2) the work is used for instructional or research purposes; (3) as well as those situations where free use is permitted for copyrighted works pursuant to Articles 17 through 26 of
18. It should be noted that the Berne Convention only discusses broadcasting and
related rights from the author's (or copyright holder's) perspective and does not contain
any neighboring rights provisions. See Berne Convention, supra note 2, art. llbis.
19. In May 1990 the Soviet Union was accepted as one of twenty observers to the
GATT. To obtain full membership, Russia has to fully implement a market-based economy, which it has yet to do.
20. Russian Copyright Law, supra note 17, art. 36(4).
21. Id. art. 4.
22. Id. art. 35(3). Article 35(3) states: "The rights of a radio or television broadcasting
or cable TV organization shall be recognized as belonging thereto pursuant to this Law if
its official address is in Russian territory and it broadcasts by means of transmitters located
therein." Id. (emphasis added).
23. Russian copyright protection of the programming of cable television organizations
is confusing. Based on Article 4, cable television programming appears to be protected
only if it is transmitted via satellite. Article 4 states:
Broadcasting-the presentation of works . . .and broadcasts of television and
radio broadcasting, and cable TV organizations to the general public ... by way
of their transmission on the radio or television [with the exception of cable television]. In broadcasting of works... and programs of television and radio broadcasting and cable TV organizations via a satellite broadcasting shall be
understood to mean the reception of the signals from a ground station by the
satellite and the transmission of such signals from such satellite.
Id. art. 4 (emphasis added).
24. Id. arts. 40-41.
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Russian Copyright Law.25 Russian Copyright Law contains a compulsory license (use without permission but with the payment of royalties) requirement for the broadcasting of sound recordings.26
However, free short-term use of sound recordings is allowed where
broadcasters have obtained advance permission and destroy the recording afterwards.27

Copyright protection exists in Russia upon the creation of a work
of literature, science, or art; no formalities are required for protection.28 Foreign authors of audio-visual works are specifically included
within the scope of protection.29 Authors have both non-proprietary
rights (also known as moral rights) and proprietary rights (also known
as economic rights).3" Non-proprietary rights, which are non-transferrable, include the right to be recognized as the author of a work.31
Proprietary rights, which are transferrable and are subject
to the fair
32
use provisions, include the right to broadcast the work.
Russian Copyright Law offers extensive protection without any
formal requirements, hence complying with international norms.
As a practical matter, however, the effect [this law] will have on
practice and behavior in Russia remains unclear. There is a long
and widespread tradition of intellectual property piracy in Russia .... [Furthermore], [tihe enforcement rights granted under [this
law] are broad, but vague, and the role that the government will
play in enforcing intellectual property rights is ill-defined.33
25. Id. art. 42(1). The provisions contained in Articles 17 through 26 are similar to the
fair use and other limitations on exclusive rights imposed by Sections 107 through 110 of
the United States 1976 Copyright Act, Pub. L. No. 94-553, 90 Stat. 2541, amended by Act of
Dec. 12, 1980, Pub. L. No. 96-517, 94 Stat. 3015 (codified as amended in scattered sections
of 17 U.S.C.) (1988 & Supp. IV 1992).
26. Russian Copyright Law, supra note 17, art. 39(1). Royalties are paid to the performers (which includes directors and conductors under Article 4) and to the producer of
the recording. Recording is defined as "the fixing of sounds and/or images by means of
technical facilities in any material form making possible their repeated perception, reproduction or communication." Id. art. 4.
27. Id. art. 42(3).
28. Id. art. 9(1).
29. Article 9 creates a presumption of authorship. Article 5 protects works published
in Russia regardless of the author's citizenship. Article 4 defines publication to include
broadcasting. Article 7 protects audio-visual works, and Article 13 protects the various
authors (i.e., producer, scriptwriter) of audio-visual works.
30. Id. arts. 15-16.
31. Id. art. 15.
32. Id. art. 16. See also id. arts. 17-26 (fair use provisions).
33. Newcity, supra note 17, at 368. The remedies available for copyright and neighboring right infringement include: compensation of losses (including lost profits); giving
away profits received by the infringer; a fine of an amount between 10,000 and 50,000 times
the legal minimum monthly worker's salary; and the confiscation, destruction, or transferral to the plaintiff any pirated copies of a protected work and equipment used to make
them. Id. at 367. See also Russian Copyright Law, supranote 17, arts. 48-50. Although the

HASTINGS COMM/ENT L.J.

[Vol. 17:445

Changing the attitudes and behavior of Russian citizens as well as educating Russian lawyers and judges on the nuances of intellectual
property law and practice will necessarily take time to develop. Thus,
American broadcasters should not currently rely on the enforcement
mechanisms of Russian Copyright Law to protect their product.3 4
That does not mean, however, that the law is useless. At a minimum,
Russian Copyright Law reflects the goodwill on the part of the government, and it puts copyright infringers on notice by creating rights
that did not previously exist.
The reality is that piracy is a cost of doing business anywhere for
a United States broadcaster or program supplier. Is the risk or cost of
piracy really greater in Russia than in the United States? It should be
remembered that VCRs allow Americans to illegally tape cable or satellite programs with little effort. The difference is that most Americans, unlike many of their Russian counterparts, are not copying the
programming for commercial use. However, this risk of piracy needs
to be put into perspective. First, the larger television stations and networks in Russia do adhere to copyright protection. 35 Second, United
States entrepreneurs should not avoid doing business in Russia based
on the possibility of smaller or remote stations retransmitting their
programming in a manner that would probably be of a lower quality.3 6
Third, the likelihood of piracy can be reduced by the use of program
scrambling devices.3 7

law states that violations are subject to civil, criminal, and administrative liability, no specific types of criminal liability are mentioned.
34. It is very important for American entrepreneurs to have contracts drafted as specific as possible in order to ensure themselves the greatest level of contractual protection;
they should rely on the contract itself and not on the Russian legal system to protect their
rights. For example, all contracts should contain an arbitration clause requiring that all
disputes be resolved in a non-Russian forum (which is allowed under Article 9 of the 1991
law entitled On Foreign Investments in the Russian Federation, discussed infra at text accompanying notes 38-42). Contracts should be short-term (i.e., renewable every three to
five years), and they should contain provisions anticipating any adverse changes in the laws
(i.e., increases in taxes or other fees).
35. Interview with Ellen Mickiewiez, Russian Telecommunications Policy Expert,
Duke University Public Policy School (Feb. 9, 1994).
36. Id.
37. The potential piracy risk of doing business in Russia is further reduced by the fact
that Russian insurance firms recently began offering intellectual property insurance. See
Intellectual Property Insurance Now a Reality, COMMERSANT, July 21, 1992, at 9.
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Foreign Investment and Broadcast Regulation in Russia

The main source of current Russian foreign investment law is the
38
1991 law entitled On Foreign Investments in the Russian Federation.
Based on Articles 3 and 12, foreign investment is allowed in the form
of a joint-stock company, a wholly-owned foreign company, and a
subsidiary or branch of a foreign company.39 All foreign investors
must comply with registration procedures that vary depending on the
form of investment.40 On its face, the 1991 law guarantees foreign
investors equal treatment under Russian law, repatriation of hard currency earnings and payments, and protection against expropriation.41
However, the 1991 law is written in very general terms, giving Russian
officials a great deal of discretion in its enforcement of these
guarantees.42
Broadcasting entities in Russia are subject to licensing and other
regulations that are similar to those imposed by our Federal Communications Commission. The Federal Commission on Radio and Television Broadcasting, assisted by the various regional commissions on
radio and television broadcasting, establishes and monitors compliance with mandatory rules for all licensees in the Russian Federation.43 Use of a Russian frequency, cable, or wire network requires a
license except where the overall number of consumers or'subscribers
does not exceed three hundred, the zone of reliable reception is limited to one residential building, or the broadcasting period does not
exceed forty-five days (and temporary permission to broadcast is
granted by the Federal Commission)." License holders are selected
38. On Foreign Investjnents in the Russian Federation, Sovetskaya Rossiya, July 4,
1991; see also Keith Molkner, A Comparison of the Legal Regimes for Foreign Investment
in Russia, Kazakhstan, and Kyrgyzstan, 11 INT'L TAX & Bus. LAW. 71, 74 (1993).
39. Molkner, supra note 38, at 75, 76 n.24. However, it appears that no private foreign
citizen or legal entity may own more than 60% of a joint stock company holding a broadcasting license. Draft Law on Broadcasting Published, Foreign Broadcasting Information
Service (FBIS)-USSR, Sept. 1, 1992, at 27-30. Furthermore, under the primary and most
comprehensive law regulating the mass media, the Law on Mass Media, adopted December 27, 1991, foreign entities are prohibited from creating new channels as a joint venture
partner with a Russian entity or from investing in an already established private channel or
a government channel that is being privatized. Bazyler, supra note 14, at 47-51.
40. Molkner, supra note 38, at 76-77; see also On Foreign Investments in the Russian
Federation, supra note 38, art. 16.
41. Molkner, supra note 38, at 77-79; see also On Foreign Investments in the Russian
Federation, supra note 38, arts. 6-7, 10.
42. For example, the law does not define what constitutes "prompt, adequate and effective compensation" for expropriation of a business nor does it give any examples of
"special cases.., dictated by public interest" that would allow for such expropriation. On
Foreign Investments in the Russian Federation, supra note 38, art. 7.
43. Id. arts. 5, 9, 10; Draft Law on Broadcasting Published,supra note 39, at 27-30.
44. Id. arts. 23, 41.
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based on consumer interests, the need for reflecting diverse viewpoints, the need to protect and promote cultural values, competition
and technical capacity issues, and the results of an open hearing.45
II
People's Republic of China
China plans to have a totally digital telecommunications network
by the year 2000.46 Like Russia, China's current communications focus is on upgrading its telephone infrastructure. However, China also
realizes the cost-effectiveness of using satellites to provide both television and telephone services and is also upgrading its domestic satellite
television services. Currently, there are approximately twenty full satellite transponder units being used to provide both television and tele47
phone services (which is expected to double by the end of 1995).
Also, there are nine satellite television networks-two national, two
national education, and five provincial or local-that are accessed by
more than fifty thousand television receive only (TVRO) earth stations.4" By the end of 1995, it is anticipated that China will have more
than twenty satellite channels and that the number of TVROs will increase by several hundred thousand terminals.49
"Visitors arriving in China are supposed to surrender any foreign
newspapers .... The law against bringing in what China regards as

possibly subversive material is an ancient one, long pre-dating communism"-and done in effort to preserve the "pure truth of Chinese
thought."5 The main means by which "false" ideas get into China is
by satellite television. 1 In a panic response to the Tiananmen Square
uprisings, the government banned the use of satellite dishes in Chinese homes. 52 However, Beijing does not appear to desire the elimi45. Id. art. 23. For an excellent discussion of the key Russian Mass Media Law provisions that are relevant to foreign investment, see generally Bazyler, supra note 14. As with
many Russian legal provisions, several articles of the Mass Media Law are written in very
general terms and, thus, careful contract drafting is essential to ensure adequate protection
from this statutory vagueness.
46. Shen Liu, Satellite and TerrestrialMicrowave Communications in China, 31 IEEE
COMM. MAO., July 1993, at 38-40.
47. Id. at 39.
48. Id. Educational television programs carried via satellite are growing in popularity-especially in the rural areas of China-because they are credited with improving economic and educational development. Satellite TV EducationNetwork, BEIJING REV., July
11-17, 1994, at 28.
49. Id. at 40.
50. China Without Borders, THE ECONOMIST, Jan. 30, 1993, at 31.
51. Id.
52. Id. In October 1993 Beijing issued State Council Proclamation No. 129 which reiterated a ban on receiving foreign broadcasts and virtually banned the purchase, installa-
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nation of foreign programming that is transmitted within the
country.5 3
In fact, Beijing is more interested in controlling the broadcast end
than the distribution end; most foreign program distributors are allowed by law and by practice to deal directly with the satellite television stations and thus, they face less government interference and a
more secure way of making money than foreign satellite broadcasters.5 4 Interestingly, it appears that Beijing is using consumer demand
for television programming as an incentive to invest in the improvement of China's national communications infrastructure. 5

tion, and use of satellite dishes by individuals and work units. Jonathan Karp, Do It Our
Way, FAR E. ECON. REV., Apr. 21, 1994, at 68; Jonathan Karp, Prime Time Police, FAR. E.
ECON. REV., Oct. 21, 1993, at 72. However, given the significant number of residential
dwellings and work units currently viewing foreign programs via satellite, this proclamation
is largely ignored. Id.; see also China Refuses to Switch Off, THE ECONOMIST, July 2, 1994,
at 35.
Six months into a clamp-down on foreign TV and satellite dishes-initiated by
the Communist Party largely to regain control over information-China's television market is actually opening up. From dated American soap operas ... to
Hong Kong variety shows and Taiwanese dramas, foreign programmes consume
up to a third of TV air time in China. Despite official concerns about Western
images pervading some 200 million TV households, reforms, vague regulations,
loopholes and lax enforcement will allow more foreign TV into China.
Karp, Do It Our Way, supra note 52, at 68.
53. Karp, Do It Our Way, supra note 52, at 68. Even if Beijing wanted to eliminate
foreign programming, it probably would not be able to given the large demand for such
programming, the impracticality of policing rooftops in search of illegal satellite dishes, and
the fact that China's state-run national and provincial channels are carried on the same
satellites that transmit foreign programming (shifting to other satellites is not feasible
either because they show some foreign programming). Karp, Prime Time Police, supra
note 52, at 72.
54. Karp, Do It Our Way, supra note 52, at 68. At present, a sure way for program
suppliers to avoid governmental involvement is to barter television programs for advertising time-Beijing does not get involved in non-cash transactions. Bartering is also the best
way to gain access to broadcasters who cannot afford to purchase foreign programming.
Id. Given the current state of the Russian economy, this type of bartering might also be an
effective negotiating tool to use in transactions with Russian broadcasters.
55. Id. Beijing is specifically invested in the development of "vast and sophisticated
cable-TV systems"-and foreign investment is a part of his development process. In addition to serving its commercial motive-the overhaul of China's communications infrastructure-cable television systems also satisfy Beijing's political agenda of retaining control
over program content because these systems allow for censorship (as opposed to live satellite feeds which do not). To facilitate the scale and speed of development and lower costs,
it is expected that cable television system development will be coordinated with telephone
infrastructure development (however, there have been recent instances of friction between
the broadcast and telecommunications authorities). Id.
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Copyright Protection in China

China's copyright framework consists of the following laws:
Copyright Law of the People's Republic of China and the Implementing Regulations of the Copyright Law (codified separately, but both
are effective from June 1, 1991); and Regulations for the Implementation of International Copyright Treaties (effective from September 30,
1992)-bringing China's copyright law in compliance with the Berne
Convention. 6 China has joined the Berne Convention, effective as of
October 15, 1992. 57 In addition, China currently has observer status in
GATT. Under a scheme similar to that of Russia, Chinese copyright
law protects neighboring rights and traditional copyright.
No formalities are required for the existence of neighboring
rights in China. However, while foreign works (protected under the
Berne Convention) are entitled to copyright protection upon creation 58 neighboring rights are not explicitly extended to foreign broadcasters.5 9 Except as provided by Article 22, television stations have
the exclusive right in programs they produce (1) to broadcast their
programs, (2) to authorize others to broadcast their programs (in exchange for payment), and (3) to authorize others to reproduce and
distribute their programs (in exchange for payment).6' Television stations in producing their own programs have to (1) obtain permission
and pay a royalty to the creator of any unpublished work it uses, (2)
pay a royalty to the creator of any published work it uses (no permission required), and (3) in the case of an adapted or translated work,
pay a royalty to the copyright owner of the original work and to the
56. Tan L. Khoon, Recent Developments in Intellectual Property Law in the People's
Republic of China, 15 ELJR. INTELL. PROP. REV. 17.6, 178 (1993).

57. Id. However, because of an intellectual property agreement between China and
the United States, American works receive Berne-level protection effective as of March 17,
1992. Id.
58. 1992 Implementing Regulations of the People's Republic of China, arts. 1-4, 19
[hereinafter 1992 Implementing Regulations].
59. ZHENG CHENGSI & MICHAEL PENDLETON, COPYRIGHT LAW IN CHINA 205 (1991).
In defining the rights of television stations, the law is silent on the location and nationality
of the broadcasters. However, broadcasting is broadly defined as "the communication of
works through wireless radio waves and cable television systems." 1991 Implementing
Regulations of the Copyright Law of the People's Republic of China, art. 5 [hereinafter
1991 Implementing Regulations]. Thus, if necessary, one could probably argue that foreign
broadcasters enjoy neighboring rights (at the very least, for their broadcasts originating
within China). Since the foreign works being broadcast are definitely protected under
copyright, whether foreign broadcasters themselves enjoy neighboring rights is arguably
insignificant in terms of the overall adequacy of the protection offered by China.
60. Copyright Law of the People's Republic of China, art. 42 [hereinafter PRC Copyright Law]. Article 22 also applies to copyrighted works. See infra notes 69-73 and accompanying text.
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copyright owner of the adapted or translated work. 1 Television stations must obtain the permission of and pay a royalty to the producer
of any cinematographic, television, or video work prior to broadcasting it.62
Copyright protection exists in China upon the creation of a work
of literature, art, natural science, social science,.engineering, and technology (that is listed in Article 3)--no formalities are required for
protection. 63 As previously discussed, foreign works are included
within this protection.' Authors enjoy both personal (or moral) and
property (or economic) rights. 65 Article 22 limits an author's economic rights by providing twelve free uses of copyrighted works (no
permission nor payment of royalties is required).6 6 Like in Russia,
these fair use provisions are similar to those enumerated under the
United States 1976 Copyright Act.67 However, as is discussed below,
other free uses go beyond the 1976 Act and Berne Convention
provisions.68
Most significantly, Article 22(1) provides that copyrighted works
may be used freely for personal study, research, or enjoyment-without stating whether such use encompasses some or all of the copyrighted work.69 Thus, no copyright infringement would occur when a
person borrows a cassette tape (legally purchased by someone else)
and copies it for his or her own personal enjoyment. 70 Another notable exception is fair use by state entities. 7' However, the exception is
61. Id. art. 40.
62. Id. art. 44.
63. Id. art. 2. Cinematographic, television, and videographic works are specifically
protected. Id. art. 3 (as defined in 1991 Implementing Regulations, supra note 59, art. 4).
64. 1992 Implementing Regulations, supra note 58, arts. 1-4, 19.
65. PRC Copyright Law, supra note 60, art. 10. (Article 10(l)-(4) discusses moral
rights; Article 10(5) discusses economic rights.)
66. Id. art. 22.

67. Id. art. 22(2)-(5), 22(8)-(10). See also supra note 25 and accompanying text.
68. Yiping Yang, The 1990 Copyright Law of the People's Republic of China, 11
UCLA PAC. BASIN L.J. 260, 278 (1993).

69. Id.
70. Id. Chinese copyright law has no provision similar to Section 109 of the United

States 1976 Copyright Act (restricting an owner's disposal of a particular copy or phonorecord of a copyrighted work). Id. However, as Yiping Yang points out, American

courts, as a whole, have not adequately addressed personal use issues in this country-as
illustrated by the United States Supreme Court's holding in Sony Corp. v. Universal City
Studios, Inc., 464 U.S. 417 (1984), that private, noncommercial "time-shifting" of a copyrighted television program was not a copyright infringement. Id. at 279. Furthermore,
"[a]s new technology allows more convenient duplication... a fair use standard that distin-

guishes between copying for profit and for personal enjoyment" provides a vehicle for
more realistic copyright protection. Id.
71. Id. Under PRC Copyright Law, Article 22(7), use of published works by state
entities to carry out their official duties is a fair use. Id.
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not that significant because state entities, as defined, are limited to the
legislative, judicial, and administrative bodies at various levels,72 and
because the 1991 Implementing Regulations contain specific restrictions on free use by state entities."
The National Copyright Administration (NCA) is in charge of
copyright administration, interpretation, and enforcement. 74 Article
45 of China's Copyright Law sets out infringing acts that are entitled
to civil remedies-i.e., receiving a public apology or payment for damages. 75 Article 46 sets out infringing acts that are entitled to both civil
and administrative remedies-i.e., confiscation of the infringer's profits or imposition of a fine.76 Infringement disputes can be settled by

mediation, arbitration (in accordance with an arbitration clause in a
contract), or litigation in a people's court.7 7 Mediation is the most
popular form of dispute resolution in China. 78 Litigation should only
be pursued as a last resort, because in addition to the social and economic costs involved, Chinese lawyers and judges-like their Russian

72. Id. at 279. A 1990 report published by Baker & McKenzie criticized this exception
based on an erroneousbelief that all state-owned corporations and institutes are state entities under Chinese copyright law. Id.
73. Id. at 280. Specifically, Article 29 states that use by state entities cannot "disrupt
the regular use of the works, nor unreasonably impair the legitimate rights of copyright
owners." Id.
74. Khoon, supra note 56, at 178. See also 1992 Implementing Regulations, supra note
58, art. 21.
75. PRC Copyright Law, supra note 60, art. 45.
76. Id. art. 46. Additional sanctions are imposed for the infringing acts set out in article 46 because these acts not only infringe the copyright owner's rights but also harm the
public interest by violating the public order. CHENOSI & PENDLETON, supra note 59, at
148, 188. Interestingly, China's copyright scheme does not contain any criminal liability.
77. PRC Copyright Law, supra note 60, arts. 48-49.
78. The Chinese legal system, which has its roots in traditional Confucian ideology,
strives to maintain social harmony and to minimize instances of public confrontation. Because of its inherent adversarial nature, litigation is viewed as a true declaration of war.
Thus, China's legal tradition is based on seeking equitable solutions through informal discussions and negotiations. Furthermore, because of the social costs (i.e., ostracism) and
economic costs (both time and money) involved in litigation, mediation is the "cheapest"
dispute resolution method in China. These same social and economic costs are relevant in
Japan because the roots of Japan's legal system is Chinese Confucianism. Duke Law Professor Percy Luney, Class Discussion of Japanese Legal Systems (Fall 1993). In the international arena the same can be said about the use of arbitration. "For many corporations,
arbitration is a preferred mode of dispute resolution because of its speed, cost economy,
privacy and use of industry experts." Paul E. Mason, International Commercial Arbitration, 49 DISPUTE RESOLUTION J. 22, 26 (1994) (corporate counsel discusses advantages of
using arbitration and mentions Asia's preference for and Russia's acceptance of arbitration
over litigation).
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counterparts-are inexperienced in resolving intellectual property
disputes.7 9
Like Russia, China has long been criticized for its lack of protec-

tion of foreign copyrighted works over the years. Both countries have
a history of allowing activities that would be classified as piracy and

copyright infringement under Western laws. However, as both countries move towards a true market economy and become more involved in the world marketplace, each country will need to promote
and protect its own technology and culture. That is, Russia and
China's transformation from being predominantly technological consumers to innovative competitors will provide each country with the
economic incentive to protect its own copyrighted works-which in
turn will lead to greater enforcement and protection of foreign copyrighted works.8 0

I
Republic of China (Taiwan)
In response to threats of United States trade sanctions for rampant copyright infringement, the Taiwanese government has been in
the process of taking control of its cable television industry that had
been both unregulated and illegal for about twenty years. 8 ' Taiwan
has between three and four hundred local cable television networks
serving roughly 1.8 million Taiwanese households.8 2 Most existing
cable companies had been operating without business licenses and had
been re-transmitting programs via video recorders that they had
79. Furthermore, China's statutory law provides no guidance in determining the
amount to be awarded when an infringement has been found. Morag MacDonald, Intellectual Propertyin China-Protectionor Exploitation?,COPYRIGHT WORLD, Mar./Apr. 1992,
at 32, 34. American broadcasters should rely on alternative dispute resolution (ADR)
mechanisms and contractual drafting to protect their interests and not the formal legal
system. See, e.g., supra note 34 (China has greater familiarity with ADR than Russia does;
thus, the need for a non-Chinese forum is not as great as the need for a non-Russian
dispute resolution forum).
80. "In the long run, protection of foreign copyrighted works will improve, as the economic benefits to Chinese society from restrictive copyright laws increase." Yang, supra
note 68, at 284. See also Michael Pendleton, Chinese Intellectual Property-Some Global
Implicationsfor Legal Culture and National Sovereignty, 15 EUR. INTELL. PROP. REV. 119,
120 (1993) (discussing the reasons behind China's improved intellectual property
protection).
81. Julian Baum, We Interrupt This Broadcast: Taiwan Moves to Reign in Cable-TV
Operators, FAR E. ECON. REV., July 29, 1993, at 61; Julian Baum, Untangling the Wires,
FAR E, ECON. REV., Oct. 7, 1993, at 74.
82. Baum, Untanglingthe Wires, supra note 81, at 74-75. The popularity of cable television is due mainly to the limited programming of the three government-owned television
stations and because of poor satellite dish reception. Id, at 75. See also Taiwan's Covert
Cablers, THE ECONOMIsT, Nov. 20, 1993, at 76.
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downloaded from satellite channels.8 3 Without having to pay copyright royalties, cable television has been a very profitable businessbringing in revenues of approximately $185 million (United States)
per year. 4
On the last day of its July 1993 legislative session, Taiwan passed
a cable television law legalizing the industry and establishing a framework for its regulation.8 5 Temporary licenses have been issued and
nine-year franchises were to be awarded during 1994 to bidders who
satisfy pending capital requirements. 86 In an effort to control ownership concentration, the new law prohibits radio and television broadcasters and publishing companies from investing in cable companies.87
More importantly, the new law prohibits foreign investment altogether.8 8 Thus, American entrepreneurs are essentially limited to the
role of program supplier.8 9 Especially given the fact that the new
franchisees are expected to spend as much as one-third of their income on program royalties, it is anticipated that a few big operators
are going to replace the hundreds of small, local networks. 9°
83. Baum, Untangling the Wires, supra note 81, at 74.
84. Baum, We Interrupt This Broadcast,supra note 81, at 61.
85. Baum, Untangling the Wires, supra note 81, at 74, 78; see also Philip Liu, Cable TV
Goes Legit, FREE CHINA REV., Nov. 1993, at 32. The cable television law regulates the
corporate structure, programming content, copyright protection, and public service requirements of the cable television programmers. Id.
86. Id. at 74-75. Taiwan's information agency received 197 applications by the October 31, 1994 deadline. Nancy Blancato, Cable-TV Deluge in Taiwan, WALL ST. J., Nov. 3,
1994, at A15. The government plans to award the nine-year franchises during the first half
of this year to as many as five cable television operators in each of Taiwan's 51 broadcast
districts. Id.
87. Id. at 78. However, other provisions regulating the individual ownership of cable
systems seem to be vague. It is predicted that within four or five years a handful of major
players will control the cable industry through holding companies. Id.
88. Baum, We Interrupt This Broadcast,supra note 81, at 61. However, the law allows
for ownership of cable stations by political parties. Furthermore, the law also require that
at least 20% of the broadcasted programming be locally produced. Id.; Liu, supra note-85,
at 33. The law also states that program providers will be allowed to transmit their programs to cable television stations via satellite or microwave. Id.
89. The increase in copyright protection embodied in this recent law will foster the
production and purchase of quality programming: "Increased protection for copyrighted
programs will encourage the development of programming companies and the production
of quality programs. The stations will also be able to purchase quality foreign programs,
boosting the overall level of force the three conventional [state-run] TV stations to improve the quality of their programming." Liu, supra note 85, at 37. Thus, American program suppliers are presented with new opportunities to conduct quality business
transactions with people who will be developing a true understanding of and respect for
the value of intellectual property rights.
90. Baum, Untangling the Wires, supra note 81, at 74-75. New franchisees will probably have to invest heavily in new equipment and engineers in order to comply with the high
technical standards set by the Ministry of Transportation and Communications. Id. at 75.
Those who are likely to be major players are: United Communications Group-backed by
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Copyright Protection in Taiwan

The latest amendment to Taiwan's Copyright Law, promulgated
by the President on June 10, 1992 and effective June 12, 1992, incorporates the principles of the Agreement for the Protection of Copyright
between the American Institute in Taiwan and the Coordination
Council for North American Affairs which was ,initially signed in 1989

(1989 Agreement).9 ' The 1989 Agreement between the United States
and Taiwan complies with (and even arguably exceeds) the standards
of both the Berne Convention and the UCC.92 To date, Taiwan is not
a member of the Berne Convention, the UCC, nor GATT.93 While
Taiwan's Copyright Law does not protect (or even discuss) neighboring rights, it does provide extensive copyright protection-illustrated
most vividly through its array of enforcement and remedial
provisions.9 4

American works are protected under Article 4(2) of Taiwan's
Copyright Law95 based on the provisions of the Treaty of Friendship,
Chinatrust Commercial Bank and affiliates, preparing 55 companies for franchise bids; Po
Hsin Entertainment-backed by the ruling Kuomintang and affiliates, preparing eight
companies for franchise bids in key areas; Association of Broadcasting in Cable Development-backed by the Chinese New Party, preparing 50 to 60 companies for legalization
(194 existing networks); Community Antenna Television-planning to legalize as many of
its 112 member companies as possible; Rebar Telecommunications Co.-backed by Rebar
Group (program provider and co-investor) with offices island-wide; and League of Taiwan
Democratic Cable Television-planning to legalize one member company in each cable
district of its 54 members (who mostly support the Democratic Progressive Party). Id. at
75.
. 91. Judy Chang & C.W. Ting, Taiwan's New Copyright Law, 14 E. ASIAN EXECUTIVE
REP. 9 (1992). Furthermore, under the Treaty of Friendship, Commerce and Navigation
(FCN Treaty), effective as of November 30, 1948, the United States and Taiwan agreed to
give each other copyright protection based on national treatment. 63 Stat. 1299, T.I.A.S.
No. 1871, 25 U.N.T.S. 69.
92. Jean Lin, The U.S.-Taiwan Copyright Agreement: Cooperation or Coercion?, 11
UCLA PAC. BASIN L.J. 155, 156 (1992) (discussing areas in which the 1989 Agreement
exceeds the level of protection required by the Berne Convention).
93. Edward G. Durney, Copyright Law in China and Taiwan, GLOBAL INTELL. PROP.
SERIES, 1993, at 311, 326. However, on September 18, 1992, GATI' agreed to allow Taiwan's application for accession (under the name Chinese Taipei). E. ASIAN EXECUTIVE
REP., Dec. 15, 1992, at 12. According to the GATT Affairs section of the Office of the
Foreign Trade Representative in Washington D.C., Taiwan was still not listed as a member
of GATI as of January 31, 1995, so it can be assumed its application is pending and is still
under consideration.
94. Timothy N. Trop & William W.L. Chen, A Bold New Awakening? The New
Taiwanese Copyright Law, 74 J. PAT. & TRADEMARK OFF. SOC'Y 827, 830 (1992). Interestingly, it appears that the burden of proof for criminal liability is significantly less than for
civil liability. Id. In addition, the criminal penalties themselves, including mandatory imprisonment, are severe. Id. at 831. Understanding of the new law is hindered, however, by
the unavailability of an official English translation. Id. at 827.
95. Copyright Law of the Republic of China (Taiwan), art. 4(2) [hereinafter Taiwan
Copyright Law]. The term "works" includes audio-visual works. Id. art. 5(7). Since the
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Commerce and Navigation96 (FCN Treaty) and the 1989 agreement.
Furthermore, American works that are first published in Taiwan or
published within Taiwan within thirty days of first publication are entitled to copyright protection.97 Taiwan's Copyright Law protects both
moral and economic rights of authors.98 It also provides for compulsory licensing of a translation of a protected work (or reproduction of
an authorized Chinese translation) in a foreign language. 99 However,
this compulsory license is only available for non-profit purposesteaching, researching, or investigating.'" Although copyright registration is not a prerequisite for protection of foreign works, such registration is advisable to ensure that one receives the maximum level of
protection. 01'
Like Russia and China, Taiwan provides arguably extensive fair
use provisions which limit the exclusiveness of an author's economic
rights.' 2 The overall criteria for determining whether a particular use
of a work is "fair use" is very similar to Section 107 of the United
States 1976 Copyright Act.' 3 Of the fair use provisions themselves
works being broadcast are definitely protected under Taiwan's copyright law, the fact that
United States broadcasters themselves do not enjoy neighboring rights is arguably insignificant in terms of the overall adequacy of the protection offered by Taiwan. See also supra
note 59 and accompanying text.
96. 63 Stat. 1299, T.I.A.S. No. 1871, 25 U.N.T.S. 69.
97. Taiwan Copyright Law, supra note 95, art. 4(1). The term "publish" is defined
under Article 3(13) as the "reproduction and distribution by the rightsholder of a sufficient
number of copies to satisfy reasonable demands of the public." Id. art. 3(13). Thus, it
appears that the only way for foreign audio-visual works to be protected is under Article
4(2) (foreign works enjoy copyright protection as long as the foreign country provides
copyright protection for Taiwanese works).
98. Id. arts. 15-19 (moral rights), arts. 22-29 (economic rights). Taiwan protects moral
rights in a manner similar to Russia and China; however, Taiwan's law arguably provides
less protection because its provisions specify situations where moral rights protection does
not apply. The economic rights protected in Taiwan are similar to those protected in the
United States, including the exclusive right to publicly broadcast the work. Id. art. 24.
Furthermore, translations of foreign works are specifically protected-they can not be reproduced without the copyright holder's consent (except as allowed under the fair use
provisions of Articles 44 through 65, discussed infra). Id. art. 112.
99. Id. arts. 67-73.
100. Id. art. 67. Television stations are allowed to publicly broadcast such translations
as long as such use is for the non-profit purposes of teaching or research. Id. art. 68.
101. Id. arts. 74-78. Assertions against third parties concerning "transfer, exclusive license or limitation on disposition of the economic rights" or "the establishment, transfer,
change, extinguishment or limitation on disposition of economic rights that are the object
of a pledge" cannot be made without registration. Id. art. 75. Interestingly, neither Russia's nor China's copyright law discusses a registration process.
102. Id. arts. 44-66.
103. Id. art. 65. The following criteria determine whether a non-profit purpose exists:
1. Purpose and character of the use, including whether the use is for commercial
purposes, or for not-for-profit educational purposes.
2. Character of the work.
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(which are similar to Sections 107 through 110 and 112 of the 1976
Act), two are particularly relevant to television stations. Article 56 of
Taiwan's Copyright Law allows television stations to make sound or
video recordings of a protected work for broadcasting purposes, provided that such use is in compliance with the license agreement between the broadcasting organization and the "economic rights holder
or the provisions of this law."'" In addition, Article 61 allows television stations to publicly broadcast commentary on issues of political,
economic, or social current events which have been previously published in newspapers or magazines (unless such broadcasting is explicitly unauthorized).105
Taiwan's Copyright Law provides for civil, criminal, and customs
remedies for copyright infringement. Civil remedies include injunction, destruction of counterfeit products and equipment used for
counterfeiting, damages, and restitution of moral; rights or reputation.1 16 Infringing acts include unauthorized reproduction or broadcasting of protected works, importing copies of protected works for
distribution in Taiwan where reproduction in Taiwan would constitute
infringement,1 7 and knowingly using infringing computer software.' 8
In terms of criminal remedies, there does not seem to be any scienter requirement for an infringer to be prosecuted for unauthorized
reproduction or broadcasting of protected works.' 0 9 Furthermore, the
law provides for a maximum imprisonment of five years, and up to
seven years if the offender is a career infringer. 10 Customs enforcement of copyright infringement is a complex process involving the
posting of a bond, the initiation of a civil action, and the specific identification of particular incoming or outgoing shipments.'
3. Substance and volume of the exploitation and the percentage it represents of
the whole.
4. Effect of the exploitation on the work's current and potential market value.
17 U.S.C. § 107 (1988 & Supp. IV 1992).
104. Taiwan Copyright Law, supra note 95, art. 56.
105. Id. art. 61.
106. Id. arts. 84-89.
107. This provision, which is intended to prohibit the parallel imports of copyrighted
works, was implemented in response to United States pressure to crack down on Taiwan's
video parlors-known locally as "MTVs." MTVs use ordinary VCRs to show a large selection of pirated movies to small audiences.
108. Id. art. 87.
109. Id. arts. 91-92.
110. Id. arts. 91-95. In addition to imprisonment, the infringers have to pay up to
300,000 new Taiwan dollars (or up to 450,000 new Taiwan dollars if they are career infringers). Id.
111. Id. art. 104.
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The effectiveness of Taiwan's new copyright law in reducing and
hopefully eliminating a long history of piracy remains to be seen.
However, the goodwill of the Taiwanese government along with its
clear intentions to do whatever it takes for Taiwan to become a full
participant in the world market-as illustrated by the 1992 copyright
amendments, the 1993 cable television law, and even by its pending
application to the GATT-give a strong basis for optimism among
United States broadcasters seeking to do business in Taiwan. Like
Russia and China, as Taiwan continues to develop economically and
invest in its own intellectual property, it will grow as a society to value
and protect the intellectual property rights of others.
B. Foreign Investment Law in China and Taiwan
No Chinese individual is allowed to become a party to [foreign investment] while there is no such restriction in Taiwan; no private
ownership of real estate is available in the PRC [only the right of
use is available] while Rrivate ownership is the essence of Taiwan's
economic system.... 2 [T]he PRC has tried to establish an independent system to regulate foreign investments.... [Whereas in]
Taiwan... foreign-invested enterprises are basically operated under
the same regulations as local companies." 3
The framework of foreign investment laws of China and Taiwan
are essentially the same. The main differences (as illustrated by the
above quote) are the result of differing economic systems. There are
three vehicles available for foreign investment in China: a wholly foreign-owned enterprise; an equity joint-venture; and a contractual cooperative enterprise. 11 4 In Taiwan the two most commonly adopted
forms of foreign investment are a limited company and a company
limited by shares." 5 The major foreign investment laws in China are:
Law of the PRC on Joint Ventures Using Chinese and Foreign Investment (1979); Regulations for the Implementation of the Law of the
PRC on Joint Ventures Using Chinese and Foreign Investment (1983);
Law of the PRC on Foreign Investment Enterprises (1986) (regulates
wholly foreign-owned enterprises); and Law of PRC on Chinese-For112. Russian foreign investment law has aspects similar to both China and Taiwan. Foreigners are allowed to set up joint ventures with Russian citizens; however, they are only
allowed to purchase the right to use land, not the land itself. On Foreign Investments in
the Russian Federation, Sovetskaya Rossiya, art. 3, July 25, 1991. See supra text accompanying notes 38-42.
113. Chorng-Ming Wu, A Comparison of Three Major Foreign Investment Laws of the
PRC and Their Counterpartson Taiwan, 6 CHINA L. REP. 143, 232-33 (1991).
114. Id. at 150-51. Foreigners are allowed to invest alone or jointly with Chinese companies, enterprises, or other economic organizations. Id. at 150.
115. Id. at 151. Foreigners are allowed to invest alone or jointly with the government or
with Chinese citizens or companies. Id.
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eign Cooperative Enterprises (1988).116 The major foreign investment
laws in Taiwan are: Statute for Investment by Foreign Nationals
(1954) (last amended 1986); Statute for Encouragement of Investment
(1960) (last amended 1984); and Company Law (1931) (last amended
1983).117

IV
Japan
Japan's first satellite pay-television station-Japan Satellite
Broadcasting-has failed to grow as its backers hoped. As of September 1994, after almost four years of operation, only 1.5 million of Japan's households subscribed to the station, commonly referred to by
its trademark-Wowow. 11 In addition to its shortage of paying subscribers, its sole source of revenue, Wowow is continuing to accumulate huge debt. As of May 1993, less than two years in business,
Wowow had a debt of approximately 40 billion yen which is far more
than its capital base of 25.9 billion yen. 119 The main source of
116. Id. at 151-52.
117. Id. at 152-53. In China foreigners are expected to invest no less than 25% in joint
ventures and 100% in wholly foreign-owned enterprises, and to establish investment limits
by contract in contractual cooperative enterprises. Id. at 158-59. In Taiwan foreigners can
invest up to 100% in the eligible types of enterprises (regardless of the form of the enterprise), and, thus, foreigners are exempted from the nationality, domicile, and amount of
investment restrictions imposed by company law. Id. at 159. It should be remembered,
however, that under the 1993 cable television law, foreign investment is totally barred. See
supra note 88 and accompanying text. The government of the PRC will not nationalize or
expropriate foreign-owned entities except under special circumstances and when reasonable compensation is made. Id. at 184. See supra note 41 and accompanying text. The
Taiwan government protects foreign entities from expropriation for a 20 year period (so
long as foreign capital is at least 45% of the total capital); where foreign capital is less than
45%, the entity can be expropriated because of national defense needs and reasonable
compensation should be granted. Id. at 185.
118. Karen Regelman, Sats Pull Out Stops to Lure Auds, VARIETY, Sept. 19, 1994, at 60.
This is a nominal increase from May 1993 when 1.25 million of Japan's 44 million television
households were Wowow subscribers. Overall, the public reaction to Wowow is far less
enthusiastic than originally expected. Louise do Rosario, Poor Reception: Japan's Wowow
TV Struggles Under Weak Management, FAR E. ECON. REV., May 13, 1993, at 71, 72.
119. Rosario, supra note 118, at 71. As of September 1994, Wowow's debt was estimated to be 60 billion yen (close to $600 million U.S.). Regelman, supra note 118, at 60.
Poor managerial decisions are at the heart of Wowow's financial problems. For example,
believing that Wowow would be an instant success, management overinvested in programming and expensive decoder devices up front, expecting to reap huge profits. Rosario,
supra note 118, at 71. However, under the guidance of a new president and executive
board, Wowow has focused on the biggest source of its debt-the decoders-and has decided to stop selling the decoders (which customers found to be cost prohibitive).
Regelman, supra note 118, at 60. Furthermore, Wowow has instituted payment installment
plans and has been working with Matsushita, who put the first series of television sets with
built-in decoders on the market in April 1994. Id.
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Wowow's problems is the inefficient management that was originally
imposed by Japan's Ministry of Posts and Telecommunications
(MPT). 12 ° In 1984, when the MPT put Wowow's franchise up for bidding, hundreds of top Japanese firms participated.' 2 ' Instead of accepting the most competitive bid, the MPT invited 263 firms to be
shareholders.'2 2 A twenty-eight member executive committee, representing all sectors, is in charge of daily operations. 2 3
Many industry insiders believe that the success or failure of
Wowow is very important to the future direction of Japan's communications industry. Its success would probably spur numerous business
opportunities for related services, opening a new chapter in Japan's
multimedia industry.' 2 4 Its failure could delay indefinitely the launch
of four other privately run satellite channels (scheduled for the late
1990s).125 Most observers believe there is nothing wrong with
Wowow's basic marketing strategy and it would be successful "if put
1 26
in the right hands."'

120. Rosario, supra note 118, at 71.
121. Id.
122. Id. The shareholders include the only other major satellite company (and thus,
Wowow's rival), state-run Nippon Hoso Kyokai (NHK), most of Japan's largest corporations, including Matsushita, Sony, Toyota, and Mitsubishi, and many public and semi-governmental companies, including NTT (Nippon Telegraph & Telephone) and Japan Railway
Co. Regelman, supra note 118, at 60.
123. Rosario, supra note 118, at 71. Furthermore, the MPT appointed one of its former
bureaucrats as Wowow's first president, allowing the MPT to micro-manage the company,
deciding everything from pricing to program content. Id.
124. Id.
125. Id. Also, the failure of Wowow could adversely affect Japan's dwindling cable television industry which is also heavily regulated and dependent on subscriptions. The
problems confronted by Wowow and Japan's cable television industry could culminate in
pressuring the MPT to deregulate. Id. During the course of 1994, the MPT did in fact
relax many of its cable-oriented regulations. Regelman, supra note 118, at 60. This included raising the limit of foreign ownership of cable television stations from 20% to 33%.
Id.
126. Rosario, supra note 118, at 72. Given that NHK also has suffered a similar decline
in its number of subscribers, Wowow's problems may also be the result of the poor economy and not just of poor management. Nonetheless, Wowow's future is definitely a promising one. Japan's recession appears to be coming to an end, and, as mentioned briefly
above, Wowow has appointed a new executive board and president and made significant
changes in its marketing policies. Regelman, supra note 118, at 60; see also Karen
Regelman, Industry Stages Silent Revolution, VARIETY, Sept. 16, 1994, at 59 (briefly discussing the overall revival of Japan's entertainment industry). Wowow's original attractiveness and current appeal is due to a programming strategy that is unusual in Japanconcentration on foreign programs, both film and television. Regelman, supranote 118, at
60. As part of its new agenda, Wowow has revised its program scheduling (not content) in
order to target specific audiences atregular times-"a concept standard here in Japan." Id.
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Copyright Protection in Japan

Japan's current Copyright Act was enacted in 1970 and became
effective on January 1, 1971 (Copyright Act of Japan). 128 The Copyright Act of Japan currently protects the economic and moral rights of
authors as well as the neighboring rights of broadcasting and cable
organizations. 129 Japan's most recent copyright amendment was
promulgated on December 16, 1992 and was expected to take effect
within six months.130 This amendment allows copyright and neighboring right owners (performers and phonogram producers, but not
broadcasters-they are not mentioned in this amendment) to claim a
levy from private users who record sounds or visuals by digital recording equipment. 131 The levy will be paid by the manufacturers and importers of digital recording equipment or digital recording media who
will be reimbursed when private users pay the levy at the time of
purchase. 32 Foreign copyright owners, performers and phonogram
producers have the same right to claim the levy as Japanese
persons.

1 33

Like in Russia and China, no formalities are required to enjoy
neighboring rights in Japan. 34 However, for broadcasts to be protected under the Copyright Act of Japan, they must fall within Article
9, which means they must be "(i) broadcasts transmitted by broadcasting organizations of Japanese nationality [or] (ii) broadcasts transmitted from transmitters located in Japan [or] (iii) broadcasts which
Japan has an obligation to protect under a treaty.' 3 Cable diffusions
127. Japan, a member of GATT since September 10, 1955, was an active participant in
the intellectual property discussions during the Uruguay Round of GATT. Furthermore,
Japan is one of the earliest members of the Berne Convention, having joined on July 15,
1889.

128. Teruo Doi, Japan, in Stephen M. Stewart,
RIGoms 776 (2d ed. 1989).

INTERNATIONAL COPYRIGHT AND

NEIGHBORING

129. Japan's Copyright Act has been amended several times. The 1986 revision extended neighboring rights protection to cable diffusion organizations, and the 1988 revision
imposed copyright and neighboring right infringement liability upon people who are in
possession of pirated copies with the intent to distribute them. Id. at 777, 803.
130. Tsuneo Sato & Seiji Ohno, EntertainmentAspects of Japan's New Copyright Law,
4 ENr. L. REV. 89 (1993).
131. Id. at 90.
132. Id.
133. Id. at 91. "While the policy objectives are in step with this international movement
[17 other countries, mainly European, have adopted a similar levy system], implementation
of a collection system and fair distribution of revenues will prove problematic." Id. at 89.
See also id. at 91.
134. Copyright Act of Japan, art. 89(5).
135. Doi, supra note 128, at 805. "Broadcasting" is defined in Article 2(1)(viii) as
"transmission by radio communication intended for direct reception by the public." Id.
Thus, at least DBS transmissions should be covered under the Act. Based on Article 9,
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are protected under the Act if they are: "(i) cable diffusions by cable
diffusion organizations which are Japanese nationals, excluding those
made upon receiving broadcasts (the same applies to the next item);
[or] (ii) cable diffusions from cable diffusion organizations located in
Japan."' 3 6 Except as limited by Article 102, both broadcasting organizations and cable diffusion organizations have the exclusive right to
reproduce or rebroadcast their programming as well as the exclusive
right to communicate their programming to the public.'3 7 Also, both

secondary use fees
types of organizations have to pay the appropriate
138
to performers and to phonogram producers.
No formalities are required for an author to enjoy both moral
rights and economic rights (referred to in the Act as "copyright") in
their works. 139 Except for the recently adopted levy system for private use, discussed above, the Act's limitations on copyright are com-

parable to the fair use and other limitations of the United States.

4°

required, it is recommended
Even though copyright registration is not 141

in order to receive maximum protection.

There are five main enforcement mechanisms that can be used to

resolve copyright infringement disputes: (1) non-binding mediation in
front of a panel of not more than three members appointed by the
Director General of Cultural Affairs; 142 (2) mediation proceeding
Japan's broadcasting protection appears to be broader than Russia's; however, Japan's definition of broadcasting appears to exclude FSS transmissions, while Russia's definition of
broadcasting appears to include both DBS and FSS transmissions.
136. Id. ("broadcasting" defined in Article 9bis of Japan's Copyright Act).
137. Copyright Act of Japan, arts. 98-100.
138. Id. arts. 95, 97. "Performers" include those "who conduct or direct performances"
Id. art. 2(1)(iv). "Phonograms" are defined as "fixations of sounds on phonographic discs,
recording-tapes and other material objects, excluding those intended for exclusive use with
images." Id. art. 2(1)(v) (emphasis added). Thus, music videos and movie scores-that are
not released as singles or songs-appear to be excluded from protection. However, Russia's definition of "recording" appears to be all inclusive. See supra note 26.
139. Id. art. 17(2). Japan's protection of moral rights under Articles 18 through 20 is
similar to that of Taiwan (as compared to the arguably broader protection offered by Russia and China). See supra note 98. Japan's protection of economic rights under Articles 21
through 28 is similar to that of Taiwan. See id. "Works" includes "cinematographic
works." See id. art. 10(1).
140. Id. arts. 30-50. Article 30 covers private use and has therefore been amended by
the new levy system. Id. art. 30. Article 102 extends most of these fair use type exceptions
to neighboring rights. Id. art. 102.
141. Id. arts. 77-78. Under Article 77 certain transactions cannot be asserted against
third parties without registration in the Copyright Register. These transactions are similar
to those covered under Taiwan's Copyright Law, Article 75. See supra note 101. Article
104 extends Articles 77 and 78 to neighboring rights, thus it is also a good idea to register
in the Neighboring Rights Register. The Director General of the Cultural Affairs Agency
maintains both registers. Copyright Act of Japan, art. 78.
142. Copyright Act of Japan, arts. 105-11.
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(chotei) in front of a summary court; 143 (3) formal civil action before a
regular court (special chambers for intellectual property in Tokyo and
Osaka); (4) provisional disposition (preliminary injunction); 14 and (5)
by filing a complaint with a procurator's
criminal prosecution initiated
145
(prosecutor's) office.
B.

146
Broadcast and Foreign Investment Regulation in Japan

Japan's current formal laws are very similar to those of the
United States because they were adopted during the United States
Occupation following World War Il-thus, Japanese broadcasting and
security regulations are almost, identical to those of the United States.
However, because of the significant differences in the cultural, social,
and political ideals of Japan, the daily implementation of these laws is
very different than in the United States. In short, the Japanese administrative system relies heavily on informal mechanisms to reinforce
group-consciousness, consensus-building, and public conflict-avoidance-all of which are highly valued by Japanese. society.
The typical form of regulation in Japan is known as "administrative guidance" (gyosei shido). Under this scheme, regulatory decisions are made through a very informal process of negotiation and
"voluntary" compliance.' 47 Administrative guidance tactics allow regulators to significantly influence private business decisions in a manner that exceeds their formal regulatory authority. For example, the
143. The proceeding is controlled by the Civil Mediation Act, Law No. 222 (1951)
(Japan).
144. Code of Civil Procedure, No. 29 (1890) (Japan); Civil Enforcement Act, No. 4
(1979) (Japan).
145. Doi, supra note 128, at 807-08. Articles 112 through 118 provide civil remedies
against infringement of moral rights, of copyright, of publication rights, and of neighboring
rights; Articles 119 through 124 provide for criminal sanctions. Japan's criminal sanctions
are not as severe as Taiwan's, for example, the maximum jail term is three years. Id. at 80810. Like in China, litigation should be pursued in Japan only after the informal dispute
resolution mechanisms have been pursued and have proven to be unsuccessful. See supra
note 73.
146. A detailed discussion of Japan's regulatory scheme is beyond the scope of this
Article. However, the following articles provide an excellent overview of key issues: John
M. Bowler, Barriers to Foreign Direct Investment in Japan: Crossing the Regulatory and
CulturalMinefield to Successful Mergers and Acquisitions, 24 VAND. J. TRANSNAT'L L. 155
(1991) (discussing the legal and "extra-legal" barriers to foreign investment); Jonathan
Weinberg, Broadcastingand the Administrative Process in Japan and the United States, 39
BuFF. L. REv. 615 (1991) (discussing the differences between the MPT and FCC in overall
regulation and licensing).
.147. Unlike informal United States administrative proceedings, these private negotiations are usually done orally without any written documentation. Also, because of social
pressure and coercion from the regulators as well as from other regulated entities, compliance is not always truly voluntary.
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MPT has used administrative guidance "to encourage local programming; to supervise network-affiliate relations; and to encourage construction of new relay stations and other measures to alleviate
reception difficulty problems."' 48
Japan's main foreign investment law is the Foreign Exchange and
Foreign Trade Control Act (as revised in 1979). This law contains: (1)
a pre-notification requirement-foreign investors must file a pre-notification report (must include the purpose of business relating to investment, amount of investment, and time of execution) with the
Ministry of Finance (MOF) in order to purchase ten percent or more
of a domestic listed company's outstanding shares; (2) a thirty day
waiting period (which can be shortened or extended by the MOF);
and (3) the right of the MOF to regulate foreign acquisition of stock in
designated companies when all aggregate foreign holdings exceed
twenty-five percent (even if no single foreign investor possesses a ten
percent interest; and (4) a distinction between existing and newly established companies-foreign investors are entitled to automatic approval (after the waiting period) for purchases of up to 100% of a
newly established company's shares; automatic approval for up to
100% ownership of an existing company requires the consent of the
1 49
target company.
V
Conclusion
In making investment decisions abroad, American broadcasters
and program suppliers need to be both knowledgeable of and sensitive to the legal, cultural, social, and political environments of the
countries in which they do business. Given the intrusive and influential nature of broadcast media, it is especially important that United
States broadcasting entities avoid cultural imperialism. That is, in
making their programming decisions, American broadcasters should
decide upon an appropriate mix of Western/American and domestic/
local programming.
Furthermore, because of significant cultural differences between
the United States and Russia, China, Taiwan, and Japan, respectively,
American broadcasters and program suppliers should utilize contract
drafting and other protective devices (i.e., scramblers or insurance, if
available) and should not rely solely on the Russian, Chinese,
148. Weinberg, supra note 146, at 635-36 n.83. Furthermore, during the oil crisis of
1973, the MPT, relying upon informal pressure, encouraged broadcasters to shorten their
broadcasting hours as an energy conservation measure. Id.
149. Bowler, supra note 146, at 167-72.
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Taiwanese, or even the Japanese legal system to protect their rights.
Careful contract drafting is essential to compensate for any vagueness
in existing laws and to alleviate unnecessary anxiety over possible adverse changes in the laws or other forms of potential adverse government action. In taking the appropriate precautions, however,
American entrepreneurs should also be open to the idea that the
views of these various countries are changing and are moving towards
a greater understanding and moral respect for intellectual property
rights. Of course, given that the protection of ideas as property (accompanied by economic rights) is a concept that is as culturally alien
to Russian, Chinese, Taiwanese, and Japanese society, respectively, as
land ownership was to the Native Americans, such fundamental behavioral changes are necessarily going to take time.

